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33 / ORDER

PER ABY T. VARKEY, JM:
This is an appeal preferred by the revenue against the action of

the Ld. Commissioner of Income Tax (Appeals)/ NFAC, Delhi dated

11.03.2022 for assessment year 2010-11 deleting the penalty levied by
the AO u/s 271(1)(c) of the Income Tax Act, 1961 (hereinafter “the
Act”).

2. The facts of the case is that the AO in the quantum assessment
dated 30.12.2014 had added Rs.1,46,635/- being 100% of the alleged
bogus purchases. On appeal, the Ld. CIT(A)-1 by order dated
25.06.2018 reduced the same to the extent of 25% of the alleged bogus
purchases. Resultantly, the addition was restricted to Rs.36,659/-. On
further appeal by revenue, the Tribunal upheld the action of the
CIT(A) (ITA. No 5079 & 5080/Mum/2018) and thus the revenue

appeal was dismissed.



ITA No.1666/Mum/2022

A.Y.2010-11
Bhadresh Jayantilal Shah

3. Meanwhile, the AO vide order dated 23.03.2020 levied penalty
@ 100% of Rs.3,776/- uls 271(1)(c) of the Act. Aggrieved, the
assessee preferred an appeal before Ld. CIT(A)/NFAC who was

pleased to delete the penalty by holding as under (relevant portion

only): -

“Decision:

| have considered the submission of the appellant and perused the
relevant records.

| find that the law is trite that the additions made on estimated basis
cannot be subjected to penalty for concealment of income or for
furnishing inaccurate particulars of income and thus, various Hon'ble
Courts and Tribunals have consistently held the same view while
deleting the penalty imposed under section 271(1)(c) qua the estimated
additions or estimated disallowances. Hence, it would be pertinent to
refer to the ratio of the following.

The Hon’ble Delhi High Court in the case of CIT Vs. Aero Traders
Pvt. Ltd. [(2010) 322 ITR 316 (Del.)] has held as under:

“6. Aggrieved by this order, the revenue filed an appeal before the
Tribunal. The Tribunal, after hearing the submissions made on behalf
of the revenue, came to the conclusion that the CIT(A) had taken the
correct decision in deleting the penalty. The operative portion of the
impugned order dated 04.12.2008 is as follows:

"As the facts emerge the substantial quantum relief was given by the
CIT (A) which has been confirmed by the Tribunal, the balance
pertains to estimated rate of profit applied on the turnover of the
assessee which in our view does not amount to concealment or
furnishing inaccurate particulars. In our view, the CIT (A) has taken

right decision in deleting the penalty which is upheld.”
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7. The appeal is filed against the abovementioned order of the Tribunal
dated 04.12.2008. The finding arrived at by the Tribunal does not
warrant Interference from this court as it is purely a finding of fact. No
perversity has been pointed in such a finding, Consequently, no
substantial question of law arises for consideration. As a result, the

appeal is dismissed.”

4, We note that the Ld. CIT(A)/NFAC has deleted the addition by
taking note that the estimated addition could not have been subjected
to penalty for a fault i.e. “concealment of the particulars of his
income” or “furnishing of inaccurate particulars of such income”.
Since the Ld. CIT(A)/NFAC has taken a plausible view in the light of
Judicial precedents cited in his impugned order, we are inclined to
confirm the action of the Ld. CIT(A). So we dismiss this appeal of the

revenue.

5. In the result, the appeal of the revenue is dismissed.

Order pronounced in the open court on this 22/09/2022.

Sd/- Sd/-
(PRAMOD KUMAR) (ABY T. VARKEY)
VICE PRESIDENT JUDICIAL MEMBER
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